
Contents

Preface v

1 Classification in Private Law 1

introduction 1
justificatory categories 3

Justificatory Classification 3
Deductive and Analogical Legal Reasoning 4
Justificatory Categories in Analogical Reasoning and 

Errors of Classification 6
What are the Justificatory Categories of Private Law? 9
Some Objections to Justificatory Categories 11
Spurious Justificatory Categories 13

some other types of classification 16
Classification by Remedy 16
Procedural Classification 18
The Old ‘Forms of Action’ 18
Source-based Classification 19

classification by modality or normative type 20
Modalities of Legal Relation 20
Two Types of Claim 22
Some Objections to Primary Right-liability Relations 26

the controversy over classification 30
Opposition to the Idea of Classification 30
Mutual Exclusivity and Justificatory Categories 31
Independent Dimensions of Classification 32

2 Rights, Remedies and Remedialism 35

introduction: rights in private law 35
the relationship between primary and remedial 

rights 37
Primary and Remedial Rights or Relations 37
‘Monism’ and ‘Dualism’ and the Dualist Fallacy 39
Some Possible Objections to the Monist Principle 40

(A) Jaffey Prelims  20/6/07  12:40  Page vii



Enforcement 40
Abstract and Concrete Rights and Relations 42

New Circumstances, the Hardship Argument, and Compensation 43
Contract Law and the Dualist Fallacy 45

The Remedial Issue in Contract 45
Avoiding the Dualist Fallacy in Contract 47
The Contractual Reliance Explanation 48
Two Measures of Damages and the Dualist Fallacy 52

Discretionary Remedialism 53
‘Freestanding’ Remedies 56

non-remedial responses: punishment and 
disgorgement 57
Remedies and Non-remedial Responses 57
Punishment and Disgorgement in Contract 59
Civil Proceedings and Private Law 61
A Misconceived Argument against Non-remedial Responses in 

Private Law 63
the monist principle, corrective justice, and 

private law 65
The Monist Principle as the Principle of Corrective Justice 65
Private Law 67

justificatory and remedial categories conflated 69
Examples of the Remedy-as-justification Fallacy 70
Punishment and Disgorgement Conflated with Justification 72

two fallacies of remedialism 74

3 Property and Property Claims 76

private property as a justificatory category 76
Private Property 76
The Justificatory Category and the Fundamental Principle of 

Private Property 77
Objects of Private Property 81

The Fallacy of Labour as an Object of Property 82
Contract Rights as Objects of Property 82
Abstract Value 84
Money 84
Intellectual Property 85

Transfer and Grant 86
some other aspects and theories of private property 88

The ‘Bundle of Rights’ Theory of Property 88
Property and Persons 89

viii CONTENTS

(A) Jaffey Prelims  20/6/07  12:40  Page viii



A Right ‘Against the Whole World’ 90
property-based claims 93

The Property-based Restitutionary Claim 93
The Nature of the Claim 93
Proprietary and Personal Claims 95
An Unjust Enrichment Claim? 96

The Property-based Unauthorised Use Claim 99
property and tort 103

Property and Tort as Distinct Justificatory Categories 103
Non-property Interests Conflated with Interests in Property 107

4 Law and Equity 111

the origin of the law of equity and the problem of
fusion 111

a difference of approach? 113
A Methodological Distinction 113
Equity as a Discretionary Jurisdiction 115
Is a Two-stage Process Justified? 116

equity as a justificatory category and the 
anti-fusion fallacy 117
Equity as a Substantive Area of Law 117
A Fundamental Principle of Unconscionability? 118
Substantive Fusion and Analogical Reasoning 119
Remedies and Fusion 122
A Problem in Achieving Substantive Fusion 123
A Comparison with the Theory of Unjust Enrichment 123

different positions on substantive fusion 124
equity and property law 126
summary 128

5 The Trust 130

introduction 130
the contractual dimension of the trust 131

Is the Trust a Matter of Contract Law? 131
the property dimension of the trust 133

The Problem with the Contractual Analysis 133
The Property Dimension and ‘Separation of Title’ 135
The Two Dimensions of the Trust 137
The Nature of the Beneficiary’s Property Right 137
The Trust Fund as the Object of Property 139
In Rem Rights and Bona Fide Purchase 140

CONTENTS ix

(A) Jaffey Prelims  20/6/07  12:40  Page ix



Conflict between Equity and the Common Law 141
the trust in two dimensions and in one dimension 142
‘trusting’ and fiduciary relationships as the basis 

of the trust 144
The Relevance of ‘Trust’ and Fiduciary Relationships 144
Disgorgement in a Fiduciary Relationship 146
The Fiduciary No-conflict Rule 148

the trust and the fusion of law and equity 150
summary: the nature of the trust 152

6 Invalid Transfers and Proprietary Claims 155

introduction 155
The Nature of the Claim to Recover an Invalid Transfer 155
The Effect of an Invalid Transfer 155
Proprietary and Personal Claims 158

tracing and the object of the proprietary claim 158
The Problem with the Transactional Theory of Tracing 159
The Proprietary Claim to Abstract Value 161
Some other Difficulties with the Transactional Theory of Tracing 164
Tracing and Change of Position 166
The ‘Swollen Assets’ Theory and the Nature of the Proprietary 

Claim 168
Tracing into Mixtures 169

some objections to the availability of a proprietary
claim 172
‘Priority’ and Contract and Tort Claims 172
The Apparent Wealth Argument 175
Tracing as Redistribution in Favour of the Proprietary 

Claimant 176
The ‘US Remedial Constructive Trust’ 177

common law claims 180
Common Law and Equity 180
Money Claims at Common Law 181

The Nature of the Claim 181
Overlap of the Claims in Law and Equity 183

Goods Claims 184
the development of an integrated regime 185

7 Wrongful Disposals 188

property claims and tort claims 188
the knowing receipt claim 188

X CONTENTS

(A) Jaffey Prelims  20/6/07  12:40  Page x



The Knowing Receipt Claim as a Restitutionary Claim 188
The Knowing Receipt Claim as a Composite Claim 190
Some Problems arising from the Composite Claim 192
The Origin of the Composite Claim 193

knowledge, constructive knowledge and the duty 
of reasonable care 194
The Subjective and Objective Concepts of a Duty and the Role of

Constructive Knowledge 194
Two Ways to Understand the Standard of Reasonable Care 196
The Test for Knowing Receipt 198
The Unconscionability Test for Knowing Receipt 200
A Positive Duty to Act? 201

the common law claims 203
Money Claims 203
Goods Claims 205

fusion 209

8 Restitution and the Unjust Enrichment Fallacy 211

the theory of unjust enrichment 211
benefit-based claims classified by justificatory 

category 213
Property-based Claims 213

Claims to Recover Invalid Transfers 213
Claims for Reasonable Payment for Unauthorised Use 213

Contractual Reliance Claims 213
Claims for Reasonable Payment in Respect of Non-contractual 

Exchange 215
Unjust Enrichment Claims as Primary Liability Claims 216
Restitution 216
Disgorgement 217

is there a principle of unjust enrichment? 217
What is meant by a Principle of Unjust Enrichment? 217
A Remedial Principle 219
Unjust Enrichment and the Disgorgement Principle 222
‘Unjust Factors’ 222
‘Failure of Condition’ 223
‘No Legal Basis’ 225
An ‘Organising Principle’ of Unjust Enrichment 225
A ‘Supplementary’ Principle of Unjust Enrichment 226
Is there a Principle? 227

some problems of incoherence 227

CONTENTS xi

(A) Jaffey Prelims  20/6/07  12:40  Page xi



False Differentiation and other Forms of Incoherence in the Law of
Contract 228

False Differentiation in the Law of Property 231
False Assimilation of Transfer and Exchange 234
False Assimilation in ‘Restitution for Wrongs’ 235

birks’s classification of unjust enrichment and 
private law 236
Birks’s Scheme of Classification and his Concept of Unjust 

Enrichment 236
The Role of Property in Birks’s Scheme 240

conclusion: the fallacy of unjust enrichment 241

9 Constructive Trusts 242

introduction 242
invalid transfers of property 242
disgorgement 245
constructive trusts and agreement 247

Agreements to Take Property on Trust 247
Protecting Contractual Rights against Third Parties 249

Sale Contracts 249
Contractual Licences 250

constructive trusts of matrimonial property 252
what is a constructive trust? 254

Types of Constructive Trust 254
Some Theories of the Constructive Trust 256

A General Instrument to Achieve Fairness and Justice 256
Constructive Trusts and Unjust Enrichment 257
Constructive Trusts and Unconscionability 257

Resulting and Constructive Trusts 258

Index 263

xii CONTENTS

(A) Jaffey Prelims  20/6/07  12:40  Page xii



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




